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Preface

The Finance Act 2007 contained some significant new measures, including:
– changes to the capital allowances regime;
– continuing refinement of the new pensions rules;
– further VAT measures to combat carousel fraud, including the new reverse charge;
– additional reliefs for energy-saving measures, in line with the government’s “green” policies;
and
– details of the unified penalty regime for income tax, corporation tax, capital gains tax,
PAYE & NIC and VAT.

The material in Tax Memo 2007-2008 has been fully updated to reflect these and all other
changes in law and practice up to the date of Royal Assent of Finance Act 2007. This includes
the Income Tax Act 2007 (part of the ongoing re-writing of UK tax legislation), which came
into effect on 6 April 2007.

Tax Memo 2007-2008 provides dynamic and fast moving commentary on current UK direct
and indirect tax provisions. In addition to the handbook the service includes:
– a full online service, with updates integrated into the text;
– fortnightly email newsletters detailing developments or points of interest that have arisen
since publication; and
– news-wires providing a full analysis of both the pre-Budget and Budget reports.

Tax Memo 2007-200 is unique in its style, with the full complexities of tax law explained in a
language you can understand, reliably written by our experienced in-house tax professionals.
The precise text is founded on statute, case law and other official material, with legislative
references given throughout. The book is also packed with worked examples and practical
tips to enhance the expert commentary.

Tax Memo 2007-2008 is easy to navigate, progressing from part plan through chapter outline
to specific paragraph, which means you can easily find the answer to your particular query.
Each section is devoted to a separate tax, comprehensively indexed and fully cross referen-
ced to related topics. The appendix contains many useful tables of numerical and factual
data.

FL Memo Ltd
September 2007
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SECTION 3

Buildings

Allowances for buildings are usually given at a rate of 4% per annum on a straight line basis
(¶245). In addition 100% initial allowances may be available in certain situations. This section
contains the specific regulations for buildings. For the general principles of capital allowan-
ces, see ¶200 onwards.

A. Industrial buildings

1. Rate of allowance

Capital expenditure on the construction of industrial buildings and structures (referred to in
this chapter as industrial buildings) may qualify for industrial buildings allowances (IBA) in
the form of a writing down allowance (WDA) usually at a rate of 4% per annum.
An initial allowance (IA) of up to 100% may also be available for:
– properties situated in enterprise zones (¶601);
– expenditure on renovation of certain business premises (from 11 April 2007(¶612)); or
– flat conversions (¶620).
On the disposal of an industrial building there will be no balancing adjustment provided
the balancing event (i.e. the disposal) is on or after 21 March 2007. Instead the new owner’s
allowances will simply be based on the original owner’s expenditure. Allowances for the
period of the transfer are apportioned.

MEMO POINTS 1. For disposals before 21 March 2007 (or before 1 April 2011 under a pre-
commencement contract made before 21 March 2007) a balancing charge or allowance may
arise and the allowances available to a new purchaser will be recalculated. See ¶583 onwards
for details.
2. The abolishment of balancing adjustments has been introduced to lay the foundations for the
phasing out and eventual abolishment of industrial buildings allowances by 2010/11. The rate
of IBA is to be progressively reduced by 1% each financial year starting in 2008/09. Consequently
from 2011/12 onwards no allowances will be available.

2. Definition

What is an industrial building?
The broad definition of a qualifying industrial building is that is should be used in the course
of production (e.g. a factory) as opposed to distribution (e.g. a retail shop).
An industrial building will qualify for allowances if it is:
– used for a qualifying trade (¶530). This includes buildings provided by the person carrying
on the qualifying trade that are used for the welfare of his staff; or
– occupied as part of a trade and used as a sports pavilion for the welfare of the workers
employed in that trade.

MEMO POINTS 1. If a building is let, the nature of the lessee’s activity will determine whether the
building qualifies as an industrial building.
2. The legislation gives a detailed explanation of what constitutes an industrial building but the
definition is still the subject of some debate. The courts have indicated that each case should
be addressed on its own merits, and in particular they will ignore what a building is called and
will look at its actual use in deciding whether or not it is an industrial building.
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Specifically excluded from the definition of an industrial building is any building in use as,
or as part of, a:
– dwelling house;
– retail shop;
– showroom;
– hotel (although see ¶597); or
– office.

Qualifying trade
A qualifying trade is defined in the legislation by the use of two tables. Table A sets out the
qualifying trades, and Table B sets out undertakings which are treated as qualifying trades if
they are carried on as a trade.

The qualifying trades listed in Table A are:

Qualifying trade Detail

Manufacturing Any trade consisting of manufacturing goods or materials.
Processing Any trade consisting of subjecting goods or materials to a process 1 (this

includes repair or maintenance of goods or materials).
Storage Any trade consisting of storing goods or materials:

– which are to be used in the manufacture of other goods or materials;
– which are to be subjected, in the course of the trade, to any process;
– which have been manufactured, produced or subjected to a process in the
course of a trade and have not yet been delivered to the purchaser; or
– on their arrival in any part of the UK from a place outside the UK.

Agricultural Any trade consisting of:
– ploughing or cultivation of land occupied by another;
– carrying out any other agricultural operation on land occupied by another, or
– threshing another’s crops.

Working foreign Any trade consisting of working land outside the UK used for:
plantations – growing and harvesting crops;

– husbandry; or
– forestry.

Fishing Any trade consisting of catching or taking fish or shellfish.
Mineral extraction Any trade consisting of working a source of mineral deposits.
Note:
1. The definition of the word process has been widely discussed and decisions are made on the particular facts of
each case. For example, neither a freezer room attached to a supermarket nor a building used for the preparation
of wage packets were considered to have been used for the subjection of goods to a process. Conversely, a
warehouse used to store tyres before they were sold for remoulding qualified for allowances even though the
remoulding process was to be carried out by somebody else.

The undertakings listed in Table B consist of activities involving:
– the generation, transformation, conversion, transmission or distribution of electrical energy;
– the supply of water or hydraulic power;
– the provision of sewerage services;
– the design, building, financing or operation of highways; or
– a transport, tunnel, bridge, inland navigation or a dock undertaking.

Partial use
Allowances will be restricted pro rata where only part of a building is used for qualifying
industrial purposes, for example where the building contains offices, or the trader carries on
two trades in one building only one of which qualifies.

However, where the expenditure on the non-industrial part is less than 25% of the total
expenditure, allowances will be available on the whole building. Where premises consist of
a collection of buildings, the test must be applied to each building individually.

528
s 277 CAA 2001

530
s 274 CAA 2001

532

535

537
ss 276, 283

CAA 2001
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EXAMPLE

1. A Ltd is building a factory at a cost of £375,000. They wish to include an office and the architect
has suggested that they can simply increase the overall size of the proposed building and section
off part for use as the office. This would increase the cost of the building by £15,000. This repre-
sents less than 25% of the total cost of the building and allowances can be claimed on the full
cost of the building (£390,000).
An alternative is to add a separate office attached by a covered walkway, which would cost
£30,000. Although this is still less than 25% of the overall cost, the office would be treated as a
separate building, and allowances would not be available for this expenditure.

2. A warehouse is used by a company that carries on two trades, one manufacturing watch parts for
assembly and sale by a third party, and one retailing watches. If the building is used equally by the
two trades, allowances will only be available on the proportion of the building used for manufacturing.
However, if the expenditure on the part of the building used by the retail trade is less than 25% of the
cost of the whole building, allowances will be available for the full cost.

3. Qualifying expenditure

The following expenditure on an industrial building will qualify for IBA (where certain condi-
tions are met):

Building type Expenditure Conditions
New Construction cost (¶552) Where the person claiming the allowances

actually constructed the building
Purchase price Purchased from a developer
Lower of: Purchased from a developer and there
– purchase price paid have been one or more previous sales
before the property is before the property is brought into use
brought into use;
– first sale price paid to the
developer
Lower of: Purchased from a builder who is not a
– purchase price; developer
– construction cost

Second-hand Lower of: Has previously been the subject of a claim
– purchase price; to IBA and the contract is concluded
– residue after sale (¶588) either before:

– 21 March 2007; or
– 1 April 2011 under a written contract
made before 21 March 2007

Vendors original expenditure Has previously been the subject of a claim
to IBA and the contract is concluded on
or after 21 March 2007

New or second-hand Repairs to a qualifying building

MEMO POINTS 1. The cost of the land does not qualify for allowances in any circumstances.
However, the cost of preparatory work done on site prior to laying foundations will qualify, as
will the costs of preparing the land for installation of plant and machinery.
2. Where expenditure is not eligible for allowances as plant and machinery, because the asset is
deemed to be part of the building (¶315), that expenditure is qualifying expenditure for IBA purposes.

The cost of construction includes:
– demolition costs for a previous building (whether an industrial building or not) on the
same site, where the demolition costs have not previously been taken into account for IBA
purposes; and
– professional fees relating to the design and construction of a building (that is eventually built).
Certain expenditure is not considered by Revenue and Customs to form part of the costs of
construction and is therefore non-qualifying. This includes costs for:
– obtaining planning permission, although, if this has been included in a builder’s quotation
for construction, it is not necessary to apportion the total cost;
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– capitalised interest;
– a public enquiry;
– landscaping; and
– legal expenses.

MEMO POINTS The construction cost of an industrial building overseas may still qualify for
allowances if the business is taxed in the UK as a UK trade.

Where the building falls within the VAT capital goods scheme (¶8250), changes to the VAT
paid will be added to or deducted from the unrelieved expenditure on the building (¶577).

4. Calculation of allowance

When are allowances available?
WDA is available for any chargeable period if at the end of that period the claimant both:
– holds the relevant interest in the building; and
– the building is in qualifying use.

A relevant interest is defined as the interest a person has at the time he incurs the expendi-
ture on a building.
The grant of a lease does not cause the relevant interest in a building to cease, providing
the lessee continues to use the building for qualifying purposes. A lessee can create an
additional relevant interest by extending or improving the building and is able to claim
allowances on that element of the property. It is possible for more than one person to have
a relevant interest at one time. For example, a tenant has an interest in a building but so
does the landlord who may have an interest in the freehold.

EXAMPLE A Ltd purchased land and built a factory on it at a cost of £300,000. It subsequently let the
building to B Ltd for 10 years. B Ltd then built a qualifying extension to the factory at a cost of £50,000.
A Ltd has a relevant interest in its expenditure of £300,000 and B Ltd will have a relevant interest
in its expenditure of £50,000.
On the subsequent reversion of B’s interest to A Ltd, A Ltd’s relevant interest will be the full
£350,000.

MEMO POINTS Where a long lease (one that is over 50 years) is granted and both the lessor and
lessee elect (within 2 years from the date the lease takes effect), the lessee can claim allowances
even if the expenditure is made by the lessor. This may be of benefit where the landlord cannot
benefit from the allowances, for example if it is a pension scheme with no tax liability. Any
capital sum paid in consideration for the lease is taken as the purchase price. This claim is not
available if the lessor and lessee are connected persons (¶5570) or if the election is undertaken
with a view to generating a balancing allowance.

For an industrial building to be in qualifying use, it must be used for one of the trades in ¶530
to ¶535 above. It is the use of a building on the final day of the period which is important. An
industrial building in non-qualifying use throughout a period which is brought into qualifying
use on the final day of that period will still get the full allowance due for the period.
WDAs continue to be available for a qualifying building which is temporarily disused, imme-
diately following a period of qualifying use. (In practice, all periods of disuse following a period
of qualifying use will be regarded as temporary, except for that preceding demolition).
A distinction must be made between temporary periods of disuse, and those where a build-
ing is subject to non-qualifying use, such as office space. Where an industrial building is in
non-qualifying use the owner does not receive allowances, but notional allowances are
taken in to account when calculating the residue after sale (¶588).

Amount of WDA
WDA is given at a rate of 4% per annum (2% per annum for pre 6 November 1962 buildings)
in the chargeable period in which the tax life commences on the qualifying expenditure
(¶550). Once the tax life of a building has expired, no further allowances can be claimed.

s 282 CAA 2001

559

565
s 309 CAA 2001

568
s 286 CAA 2001

s 290 CAA 2001

571

s 285 CAA 2001

574
s 310 CAA 2001
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The tax life is 25 years from the date the building is first used for any purpose (50 years for
buildings first used prior to 6 November 1962) and is not affected by periods of disuse or
non-qualifying use.
(Allowances are to be progressively reduced by 1% each financial year starting in 2008/09.
Consequently from 2011/12 onwards no allowances will be available).

MEMO POINTS Allowances are given for a chargeable period (¶257). Where a chargeable period is
greater than or less than 12 months, the allowance is increased or reduced correspondingly. Calcula-
tions should strictly be made to the nearest day but calculations to the nearest month are generally
accepted. This will be relevant where, for example, a company has a short accounting period.

EXAMPLE A Ltd constructed a factory at a cost of £950,000. Assuming the building remains in
qualifying use throughout its tax life, and the company has regular 12 month accounting periods,
a writing down allowance of £38,000 (£950,000 @ 4%) will be available.
If the company had a 9 month accounting period, the allowance would be £28,500 (£950,000
@ 4% × 9/12).
If A Ltd had purchased the building from the builder for £950,000 and the builder’s costs had
been £900,000, allowances would be £36,000 (£900,000 @ 4%) in a 12 month period.

Where an additional VAT liability or rebate arises under the VAT capital goods scheme (¶8250)
the writing down allowance will be revised for the chargeable period in which adjustment occurs
and for subsequent periods. Allowances given in earlier periods remain unaffected.
The revised writing down allowance is calculated with reference to the residue of expenditure
(¶588) at the date of the VAT adjustment, which is deemed to be increased or reduced by the VAT
liability or rebate. The revised figure is then distributed evenly over the remaining tax life of the
building.

EXAMPLE A Ltd prepares accounts to 31 December but has a VAT year end of 31 March. A factory
is built on 1 October 2003 at a cost of £100,000 (inc. VAT) and is immediately brought into a
qualifying industrial use. A capital goods scheme liability of £10,000 arises in the VAT year ended
31 March 2007. The VAT is treated as accruing on 30 September 2007.
Allowances will be available as follows:
Year IBA Cumulative

available balance
£ £

Cost 100,000
Year ended 31 December 2003 4,000 (4,000)
Year ended 31 December 2004 4,000 (4,000)
Year ended 31 December 2005 4,000 (4,000)
Year ended 31 December 2006 4,000 (4,000)
Residue of expenditure at 1 January 2007 84,000

Additional expenditure at 30 September 2007 10,000
Residue of expenditure at 30 September 2007 94,000

Remaining tax life = 21 years

WDA for year ended 31 December 2007 = 94,000
21 years

= £4,476

The allowances in subsequent years will be progressively reduced to take account of the abolish-
ment of the IBA regime, as follows:
– 2008/09: £3,357 (75% of £4,476);
– 2009/10: £2,238 (50% of £4,476);
– 2010/11: £1,119 (25% of £4,476);
– 2011/12: Nil.
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A. When is disclosure required?

Disclosure rules require details of certain tax schemes to be provided to Revenue and
Customs. Responsibility for disclosure lies principally with scheme promoters (¶2231) and
occasionally users (¶2236).
Schemes are notifiable if they satisfy the following conditions:
a. they give rise to an income, corporation or capital gains tax advantage (i.e. relief or
increased relief from tax, deferral of payment or advancement of repayment);
b. the obtaining of a tax advantage is the main benefit of the scheme; and
c. the scheme falls within one or more of the applicable hallmarks (¶2216) and is either:
– marketed etc by a promoter; or
– designed for use in-house by a large business (note small and medium sized enterprises
(¶795) that design in-house products are not therefore caught by the disclosure rules).
In addition, from 19 July 2007, Revenue and Customs can apply to the Special Commis-
sioners for disclosure to be made for schemes even if they do not fall within one of the
applicable hallmarks (¶2227).

MEMO POINTS 1. Revenue and Customs have stated that everyday advice and arrangements are
not caught by the disclosure rules. In particular where an individual merely provides advice as
to how the tax system operates, this does not create a requirement to disclose. They also go on
to specify that advice on the following simple transactions is exempt from disclosure:
– flexible benefits packages, such as the opportunity to forego salary in return for a car;
– salary sacrifice arrangements such as those involving pension contributions, computers and
childcare vouchers;
– simple incorporations;
– dividend payments to employees;
– standard dual contract arrangements; and
– deferral of bonus payments until after the termination of employment.
2. For the disclosure rules relating to VAT and stamp duty land tax see ¶9240 and ¶9422 respectively.
3. The disclosure rules were amended for transactions on or after 1 August 2006. For details of
the pre August 2006 rules see earlier editions of Tax Memo.

B. Hallmarked schemes

1. Overview

Disclosure will need to be made if a scheme falls within one or more of the six hallmarks.
All of the hallmarks apply to schemes where a promoter is involved, but only three apply to
schemes designed in-house where there is no promoter, as follows:

Hallmark Applicable to

Confidentiality from other promoters and Applicable both to schemes where a promoter
Revenue and Customs is involved and those designed in-house
Premium fee
Leasing arrangements
Off market terms Applicable only to schemes where a promoter is

involvedStandardised tax products
Loss schemes

MEMO POINTS It is expected that these hallmarks will change over time in response to ongoing
disclosure.
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2. Confidentiality

Scope
This hallmark applies to both promoted and in-house schemes, although there are slightly different
rules depending upon whether there is a promoter for the scheme or not.

Schemes with a promoter
Schemes will fall within this hallmark if:
a. any element of the arrangements give rise to the expected tax advantage;
b. it might reasonably be expected that a promoter would want to keep the element that
secures the tax advantage confidential from either:
– other promoters; or
– Revenue and Customs.

The confidentiality from other promoters test is a hypothetical test (i.e. would a typical
promoter want to keep the product confidential). Products with tax avoidance elements that
are well known to other tax advisers will not fall within this hallmark, even if the promoter
has chosen to keep the arrangements confidential.
In their guidance, Revenue and Customs state that the use of an explicit confidentiality
agreement before revealing full details of the scheme to a client by advisers who do not
normally use such agreements may indicate that the test is met.

The confidentiality from Revenue and Customs test is not a hypothetical test. The key issue
is not what another promoter would do, but what the individual promoter is doing.
Disclosure will have to be made if the promoter wants to keep an element of the scheme
confidential from Revenue and Customs in order to facilitate repeated or continued use of
that element in the future. In other words is the element that secures the tax advantage being
kept confidential in order to insert it into further schemes.

MEMO POINTS If the person with a duty to disclose is the user (¶2236), he will need to disclose
if he would otherwise want to keep the scheme confidential from Revenue and Customs for any
reason (not just if he wanted to repeatedly use it).

Schemes without a promoter
A scheme that is designed in-house, to be used by a large enterprise will need to be disclo-
sed if it:
– gives rise to a tax advantage; and
– was originally intended to be kept confidential from Revenue and Customs in order to
facilitate repeated or continued use in the future.
This test is not a hypothetical test. The key issue is not what another enterprise would do,
but what the enterprise actually did.

MEMO POINTS A large enterprise is any enterprise that is not a small or medium sized enterprise (¶795).

3. Premium fee

This hallmark applies to both promoted and in-house schemes (although for in-house
schemes the person intended to obtain the tax advantage must be a large enterprise).
A scheme will fall within this hallmark if a person could reasonably expect to receive a
premium and/or contingent fee dependent upon, or linked to, the obtaining of a tax advan-
tage from the arrangements in question.
This test is a hypothetical test focusing on whether a fee could be reasonably charged or
not. If it could, the fact that it might not, is not in itself sufficient to nullify this hallmark.

2217
SI 2006/1543

regs 6, 7

2218

2219
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4. Leasing arrangements

This hallmark applies to both promoted and in-house schemes (although for in-house
schemes, the person intended to obtain the tax advantage must be a large enterprise
(¶2221)). The hallmark is met when there is a high value, long lease of plant or machinery
and at least one of the following conditions are met:
a. the lease involves a party that is not within the charge to corporation tax;
b. the lease is structured so that the risk usually taken by the lessor that rental payments will
not be made are removed (by the provision of money); or
c. the lease is a finance leaseback, although specifically excluded from this are finance
leasebacks of:
– new plant and machinery that was acquired or created by the seller not more than
4 months before the sale; and
– plant and machinery typically within a building where it is the building that is subject to
a finance leaseback, provided the rent payable under the lease is not dependent on the
availability of capital allowances and the plant and machinery is a fixture of the leased land
and does not exceed half the value of the leased building.

MEMO POINTS 1. A long lease is one of more than 2 years. This includes leases where there:
– is an option to extend beyond the 2 year limit;
– are arrangements in place at the start of the lease that contemplate an extension beyond the 2 years.
2. A lease is a high value lease if the cost (or market value, whichever is lower) to the lessor is either:
– at least £10 million for any one asset; or
– at least £25 million for all the assets.
3. Leases involving plant and machinery used for storage or production do not fall within the
exemption of plant and machinery that is leased within a building.

5. Off market terms

This hallmark applies only to promoted schemes and is intended to catch promoters of
financial products (such as banks and other institutions) when a tax advantage arises, to
more than an incidental degree, from the inclusion of one or more of the following financial
products:
– shares;
– loans;
– contracts which in substance represent the making of a loan or the advancing or deposit-
ing of money, whatever its form and fall to be accounted for on that basis;
– derivative contracts, including contracts that are otherwise excluded by reason of their
underlying subject matter;
– sale and repurchase agreements for securities; and
– stock lending arrangements.
In addition the following conditions must be met:
a. the promoter (or a person connected with him) must be party to the financial product
that gives rise to the tax advantage; and
b. the price must differ from what might reasonably be expected to be charged for other
similar products sold without the added tax advantage. (Should a promoter uniquely design
a specific product, offering a tax advantage, market forces may dictate that the product
could be sold on different terms to other similar products).

MEMO POINTS Financial products are specifically excluded if they are ISA’s or are accounted for
as finance leases under GAAP.

6. Standardised tax products

This hallmark applies only to promoted schemes and is intended to capture mass-marketed
schemes, where the fundamental characteristic of the scheme is its ease of replication. All
the client will need to do is purchase a prepared tax product that requires little, if any
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modification to suit his circumstances. To fall within this hallmark, the following conditions
must be met:
a. the scheme must be a product (as opposed to a package of proposed arrangements and
additional services), in that it must:
– have standardised documentation, which does not require any material alteration to suit
client circumstances and which enables the client to implement the arrangements;
– commit the client to enter into a standardised, or substantially standardised, transaction,
(for example, the client may be required to join a specific partnership, take out a specific
loan etc); and
b. the arrangements must be tax driven and made available to two or more potential clients,
with little or no tailoring to meet individual client requirements.

MEMO POINTS Specifically excluded from this hallmark are:
a. schemes that were made available before 1 August 2006;
b. any tax product that falls within the following:
– arrangements that consist solely of plant and machinery leases;
– EIS schemes;
– arrangements that use VCT, CVS or qualify for community investment tax relief;
– accounts which are ISA’s
– approved share incentive plans, share option schemes or CSOP schemes;
– grant of EMI options;
– registered pension schemes; and
– schemes for paying out periodical personal injury damages.

7. Loss schemes

This hallmark applies only to promoted schemes and is intended to capture various loss
creation schemes which are essentially aimed at generating trading losses for individuals
that can then be set against income tax and capital gains tax liabilities or used to generate
a repayment. To fall within this hallmark:
– the promoter must expect that more than one individual will implement the same (or
substantially the same) tax arrangements; and
– an informed individual would reasonably conclude that the main benefit of the arrange-
ments is to provide the individual participants with losses that will be used to reduce their
income tax liabilities, capital gains tax liabilities or generate a repayment.

MEMO POINTS In their guidance, Revenue and Customs state that this test is not intended to
catch genuine business start-ups where any losses are an unintended, albeit possibly predictable,
outcome.

C. Other schemes

From 19 July 2007, Revenue and Customs can apply to the Special Commissioners for an
order requiring disclosure to be made for a scheme that does not otherwise fall within one
of the specific hallmarks.
An order will only be made if Revenue and Customs have reasonable grounds to suspect
that the scheme should be disclosed.

MEMO POINTS 1. Reasonable grounds to suspect that a scheme should be disclosed, may include
the fact that:
– the scheme is within one of the hallmarks; or
– there is or has in the past been an attempt to avoid or delay providing information to Revenue
and Customs when requested.
2. The relevant time limits for disclosure under an order will be detailed in later regulations.
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3. Benefits taxable on relevant employees only

a. Assets made available

Use of assets
Where assets are made available (other than cars or vans) for a relevant employee’s private
use, a benefit will arise where private use is significant (¶3216). The cash equivalent of the
benefit is based on the annual value of the asset which is calculated as 20% of the market
value of the asset when first made available to the employee. Any expenses incurred in
connection with the provision of the asset are added to the benefit. Where the employer
pays rent or a hire charge for the asset and this is greater than the annual value calculated
above, the amount paid is substituted. For an example, see ¶3278.

MEMO POINTS 1. If two or more employees have the use of the same asset, a fair apportionment
should be made.
2. Motorbikes are assessed under these rules and this gives a more favourable result than the
provisions for company cars.
3. Land is valued on the basis of the rent which might reasonably be expected to be obtained
on letting.

From 6 April 2006, the blanket exemption which previously applied to loans of computers
for employee private has been withdrawn. So, unless the criteria for limited private use
applies (¶3216), such a loan is taxable.
However, where the employee only makes business use of the computer, this does not
constitute a benefit in kind.
Mixed use will mean that the employee is taxable on significant private use, although the
employer will be liable for Class 1A NIC on the whole benefit (¶5054).

MEMO POINTS Revenue and Customs have confirmed that the private use of equipment loaned
in any of the following circumstances will continue to be covered by the previous exemption:
– employees who had been loaned a computer for private use before 6 April 2006;
– if an employee entered into an arrangement with their employer before 6 April 2006, under which
the employer was committed to provide a computer to the employee, but for reasons beyond their
control the employee could not take physical possession of the computer until after that date;
– computers replaced under a warranty agreement, where the original equipment was made
available before 6 April 2006; and
– ongoing licence fees for software which was made available before 6 April 2006, including
supplier imposed renewals as long as these do not constitute an upgrade.

Transfer of assets
Where assets are transferred to a lower paid employee, the amount of benefit is the second-
hand value of the asset.
Where assets (other than bicycles) are transferred to a relevant employee, a benefit arises
which is equal to the higher of the market value at the following times:
– at the time of transfer; or
– when first made available to an employee (if the asset has already used by the employee)
less amounts already taxed (both on the employee in question and other employees (¶3276)).
This amount is then reduced by any money actually paid by the employee.

MEMO POINTS The benefit which is chargeable on the transfer of a previously loaned computer
or bicycle (which qualified for exemption whilst loaned) into an employee’s ownership, is based
on the asset’s current market value only. So where the employee buys the asset from the employer
at this value, no benefit arises.

EXAMPLE On 6 October 2004, Mr D, who is a relevant employee, is provided with an audio-visual
suite by his employer at a cost of £1,500. On 6 July 2006, the suite is made available to Mr E, also

3276
s 205 ITEPA 2003

s 207 ITEPA 2003

3277

3278
s 206 ITEPA 2003
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by reason of employment. On 6 September 2007, ownership is transferred to Mr E, when the
market value is £500. Mr D and Mr E are taxed on the following employment income:

2004/05 Mr D Mr E
£ £

Mr D
Annual value: 1,500 @ 20% × 6/12 150

2005/06
Mr D
Annual value: 1,500 @ 20% 300

2006/07
Mr D
Annual value: 1,500 @ 20% × 3/12 75
Mr E
Annual value: 1,500 @ 20% × 9/12 225

Total 525 225

2007/08
The transfer of the suite to Mr E will be assessed on the higher of:
– the market value of £500; and
– the amount still untaxed, which is calculated as follows:

£ £
Original cost 1,500
Assessed on Mr D (525)
Assessed on Mr E
Earlier years 225
Current year: 1,500 @ 20% x 5/12 125

(350)
625

So Mr E is taxed on a benefit of £625 for the transfer of ownership, and £125
for use of the suite.

b. Ancillary expenses for living accommodation

General rule
Ancillary services provided in connection with living accommodation may give rise to an
assessable benefit for relevant employees, and include:
– heating, lighting and cleaning;
– repairs, maintenance and decoration (excluding structural alterations);
– council tax; and
– furniture or other effects normal for domestic occupation.

The cash equivalent of the benefit is generally the cost to the employer (e.g. if the employer
provides a cleaner, the cash equivalent of the benefit will be the cleaner’s wages and the
cost of items such as cleaning materials). The exception to this rule is where the ancillary
expense is in the form of an asset (for example a television) which is made available to the
employee. In this case the cash equivalent will be valued in accordance with the rules for
assets made available for the private use of employees (¶3276).

Employee in job related accommodation
Where the provision of living accommodation is not taxable because the employee satisfies
one of the exceptions in ¶3254, the amount assessable in respect of ancillary services is
restricted to 10% of the taxable earnings (excluding this benefit) from the employment, and
then reduced by any amounts paid by the employee.
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In addition, council tax paid by the employer in relation to job related accommodation is
not assessable.
Taxable earnings are defined as remuneration after deducting pension contributions and
deductible expenses (¶3135), including capital allowances.

EXAMPLE Job related accommodation is made available to a factory caretaker whose only sources
of income are a salary of £15,000 p.a. and bank interest of £200 (gross). He pays a gross pension
contribution of £300 p.a.
The employer pays £700 for heating and lighting bills and provides furniture and other domestic
equipment which originally cost £7,000. The employee pays £35 per month towards the bills.
The assessable benefit applies to the ancillary services only:

£
Heating and lighting bills 700
Cash equivalent of furniture: 7,000 @ 20% 1,400
Total 2,100

Restricted to 10% of earnings: (15,000 – 300) @ 10% 1,470
Less: Employee’s contribution: 35 × 12 (420)
Assessable benefit 1,050

c. Company cars

A benefit occurs when a car (often referred to as a company car) is provided, by reason of
the employment, and is available for private use by a relevant employee (including a
member of the employee’s family or household (¶3198)).

Comment Employers generally suffer irrecoverable VAT on cars (¶8160), and also Class 1A
NIC (¶5048) on the company car benefit. Capital allowances are available (¶396), although
these are restricted for most cars (except those which are more environmentally friendly).
Vehicle excise duty will also vary depending on the type of car provided, and so employers
should consider all these aspects when choosing which types of car to make available.
Useful information for each model of car can be found at www.vcacarfueldata.org.uk.

A car is defined as any mechanically propelled road vehicle, with the exception of vehicles
that are unsuitable for private use, or used to convey goods or burden (other than passeng-
ers). Invalid carriages are also excluded from the definition.
The employer should report the provision of a car to an employee within 28 days of the end
of the quarter in which the car is first made available (¶4735).

MEMO POINTS 1. Even where an employee purchases a share in the company car, so it is jointly
owned by the employer and employee, the car benefit rules will still apply. Vasili v Christensen [2004]
2. A double cab pick-up is usually a van for income tax purposes (¶3312).
3. It has been held that a motor home is a car for these purposes. Morris v HMRC [2006]

Private use
A car is treated as being available for private use unless such use is both prohibited by the
employer, and none actually occurs.
As an exception, the use of a pool car which satisfies all of the following conditions is not
an assessable benefit:
– it is made available to, and actually used by, a number of employees and is not usually
used by one of them to the exclusion of the others;
– it is not normally kept overnight at or near the home of any of the employees who use it;
and
– any private use is incidental to its business use.

MEMO POINTS No income tax charge will arise where an emergency service worker is required
to take an emergency vehicle home at night while on call, so long as all other private use is
prohibited.

s 314 ITEPA 2003
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Disabled employees
A car (including the provision of fuel and other related expenses) made available to a
disabled employee by an employer, will not constitute a benefit where all of the following
conditions are satisfied:
– the car has been specially adapted for the employee’s needs (or is an automatic car if
required);
– the car is only available for business travel, home to work travel and travel to training,
and any other private use is prohibited; and
– no private use actually occurs.
Where accessories are added to convert a car for a disabled person, the price of such
accessories is not a benefit.
If the vehicle is an automatic car provided to a disabled employee, the carbon dioxide emissions
figure for an equivalent manual car should be used (¶3298) when calculating the benefit.

Valuation of the benefit
The cash equivalent of the benefit of a car made available for private use by an employee
is a percentage of the list price of the car (which cannot exceed 35%), depending on the
level of carbon dioxide emissions.
Once the cash equivalent is calculated there is no separate charge on any other costs associ-
ated with the provision of the car (such as insurance and servicing). The exceptions to this
rule are the costs relating to the provision of a chauffeur which is assessed as a separate
benefit under the normal rules (¶3244), and the provision of fuel for private motoring (¶3304).

Price of the car
To calculate the cash equivalent of the benefit, the list price (or if none, the notional price)
is reduced by any capital contributions made by the employee. The amount actually paid
for the car is irrelevant. The maximum price of a car for this purpose is restricted to £80,000.

MEMO POINTS 1. A car’s list price is that published by the car’s manufacturer, importer or distribu-
tor as the inclusive price appropriate for a car of that kind, for a single retail sale in the UK on
the day immediately before its first registration. This would include the provision of standard
accessories.
2. The notional price is the price which might reasonably be expected to be the list price if its
manufacturer, importer or distributor had published one, for an equivalent car sold in the UK in
a single open market sale on the day before its first registration.
3. Where an employee makes one or more capital contributions to the cost of a car, the price
of the car is reduced by the amount of the total contributions in that and later years, subject to
a maximum of £5,000. No such deduction is made if the car’s price exceeds £80,000.
If the car is subsequently:
– used by another employee, no account is taken of any previous driver’s capital contributions; or
– sold, the repayment of the proportion of the capital contribution represented by
sale proceeds/purchase price is not taxable.
4. If the car was first registered abroad, it is necessary to find the price for a single UK retail sale
of a car of that kind at the time of registration abroad.
5. Where a car is at least 15 years old at the end of the tax year (i.e. a classic car) and the market
value for the year exceeds both £15,000 and the list price, the cash equivalent is based on the
market value on the last day of the tax year. If the car was withdrawn from the employee earlier
in the year, the market value at that date will be used.

Accessories
Accessories provided for use in the performance of the duties of the employment are not
assessed as a benefit.
The price of other accessories (not supplied as standard) which are added when a car is
first made available, will increase its price. If accessories with a individual price of at least
£100 are added later, their full price is included in the price of the car for the tax year in
which they are purchased, and in all subsequent years.


