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Welcome to the Company Law Memo 2006 newsletter, highlighting important recent 
developments in company and insolvency law.  You can also access comprehensive updates to 
specific paragraphs via our online updating service.  We always welcome suggestions from 
readers, so please contact us if you have any comments.   

Newsletter Issue 5 October 2006 

COMPANY LAW MEMO 2006 
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Disclaimer 

This newsletter is provided on the understanding that the information contained within it is 
for guidance only, and that the publisher is not in business to provide legal or accounting 
advice or other professional services. Readers entering into transactions on the basis of, 
or otherwise relying on, such information should seek the services of a competent 
professional adviser.  

Whilst every care has been taken to ensure the accuracy of the contents, the editors and 
the publishers cannot accept responsibility for any loss occasioned to any person acting or 
refraining to act as a result of any statement in this newsletter. 
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The Auditing Practices Board has published Bulletin 2006/6 entitled “Auditor’s Reports on 
Financial Statements in the UK”.  This contains revised examples of auditor’s reports on the 
financial statements of companies incorporated in the UK for periods commencing on or after 1 
April 2005.  The examples take account of: 

- changes made to legislation which require the auditor to give a positive opinion as to the 
consistency of the directors’ reports with the financial statements; and 

- the revised standard formulation for expressing compliance with IFRSs as adopted by 
the European Union. 

The Bulletin may be downloaded from the APB’s website. 

Revised examples of auditor’s reports 
See CLM:  ¶4314 

In a speech to the Institute of Chartered Secretaries and Administrators, Charlie McCreevy, the 
European Commissioner for Internal Market and Services, has given assurances that there will 
not be a raft of new companies legislation from Europe and there will be “no surprises”.  He 
stressed that the EU will continue to favour setting out guidance and principles over rules, and it 
will continue to consult with stakeholders before adopting any new initiatives.  He will set out in 
more detail what the future priorities of the Company Law Action Plan will be by the end of the 
year.  

EU Company Law Action Plan 
See CLM:  ¶3199 

In Issue 2 we reported that the Corporate Manslaughter and Corporate Homicide Bill had been 
introduced into the House of Commons.  It received its second reading in the Commons on 10 
October and it is now being considered further in Standing Committee.  The Bill proposes to 
codify so-called “corporate killing” offences, to make this area more certain and to ensure that 
companies are held liable for deaths caused by their acts or omissions where appropriate.  

Corporate manslaughter bill update 
See CLM:  ¶2591, ¶7178 

N
ew

s 
NEWS ROUND-UP 

The London Mercantile Court is now part of the Commercial Court, dealing with business cases 
which do not need to be considered by High Court judges in the full Commercial Court.  It 
operates its own list at the Royal Courts of Justice on the Strand, and aims to deal with less 
complex commercial cases quickly and cost-effectively.  Alternative dispute resolution is also 
available on such matters via the Central London Mediation Scheme.   

The London Mercantile Court is also part of the south eastern circuit and so will hear relevant 
cases outside London.  As well as the London Mercantile Court, regional Mercantile Courts are 
already established in certain district registries of the High Court:  Birmingham, Bristol, Cardiff, 
Chester, Leeds, Liverpool, Manchester and Newcastle.  Readers should refer to CPR PD 59 for 
the procedures specific to Mercantile Court matters.  

New London Mercantile Court now open 
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NEWS ROUND-UP cont... 

The Insolvency Service has reported on the progress of its project to modernise and consolidate 
secondary insolvency legislation.  It is currently re-drafting the Insolvency Rules, which will be 
divided into the following parts: 
» Company Voluntary Arrangements;  
» Individual Voluntary Arrangements;  
» Administration;  
» Administrative Receivership;  
» Liquidation;  
» Bankruptcy;  
» Common Parts, comprising: 

- Public Examination;  
- Special Manager;  
- EC Regulation;  
- Secured Creditors;  
- Creditors’ and Liquidation Committee;  
- Disclaimer;  
- Machinery for proving and quantification of claims and distributions;  
- Remuneration; and  
- Meetings.    

» Rules of general application; and  
» Schedules.  

The “common parts” will contain the Rules which apply in the same way to different insolvency 
procedures, mainly to administration, liquidation and bankruptcy.   

The Insolvency Service also proposes to merge the Insolvent Companies (Disqualification of 
Unfit Directors) Proceedings Rules (SI 1987/2023) and the Insolvent Companies (Reports on 
Conduct of Directors) Rules (SI 1996/1909) into one set of “Disqualification Rules”.   

The draft Rules will be reviewed by the Insolvency Rules Committee and put out to consultation 
with relevant stakeholders around the middle of 2007.  The Insolvency Service expects the new 
secondary insolvency legislation to come into force in April 2008.  

Review of insolvency secondary legislation 
See CLM:  ¶7364 
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Where, under a joint venture agreement, LTC Ltd agreed to procure that its nominee subsidiary, 
LN Ltd, would repay a loan and LN subsequently defaulted on the loan, LTC Ltd was liable in its 
place.  The court held that the normal meaning of the word “procure” is to “see to it”.  This means 
that, for example, if X agrees to procure that Y performs a contractual obligation, X must first 
attempt to procure that Y complies with it.  If Y does not, X must pay damages calculated by 
reference to the amount that Y ought to have paid.  An agreement to procure compliance with a 
contract term is therefore more than an administrative burden; it has the same legal effect as a 
guarantee. 

When a subsidiary company enters into a contract, it is common for the parent company to be joined as a party to 
act as the subsidiary’s guarantor.  Often, as well or instead of a guarantee, the parent company will agree to 
procure the subsidiary’s compliance with particular terms of the contract.   

Meaning of “procure” in a contract 
See CLM:  ¶5469, ¶6603  

Nearfield Ltd v Lincoln Nominees Ltd [2006] EWHC 2421 (Ch) 

Transactions at an undervalue 
See CLM:  ¶7812+  

Barber and Henry v CI Ltd, unreported, 8 June 2006, Ch D (Manchester), Case no. 1242 or 2005  

The court has held that the discharge of a debt between a company and its director, which was 
liable to be set aside as a preference, could not constitute consideration for the payment of the 
money to a third party.  This payment was accordingly set aside as a transaction at an 
undervalue.   

Mr S was the director of S Ltd.  He borrowed £65,000 from CI Ltd personally, asking CI Ltd to 
pay the money directly to S Ltd.  S Ltd recorded a debt for that sum to Mr S.  Subsequently, S 
Ltd paid £50,000 directly to CI Ltd, discharging that amount of S Ltd’s debt to Mr S and Mr S’s 
debt to CI Ltd.  Mr S then personally repaid the remaining £15,000 to CI Ltd.  At first instance, 
the court ordered CI Ltd to repay the £50,000 to S Ltd as it was a transaction at an undervalue.   

CI Ltd appealed, arguing that the legislation did not stipulate who had to provide the 
consideration for the transaction, so discharge of S Ltd’s debt to Mr S could amount to valuable 
consideration for Mr S’s payment to it.  However, the High Court found that the discharge of S 
Ltd’s debt to Mr S was liable to be set aside as a preference as it put Mr S in a better position in 
S Ltd’s insolvency.  If the liquidators applied to have the payment set aside as a preference, the 
company’s debt would be revived rendering the value of this consideration to the company nil.  
Since the consideration was precarious and speculative, it was for CI Ltd to establish its value, 
and it had not done so.  The High Court therefore upheld the first instance decision that the 
payment from S Ltd to CI Ltd was a transaction at an undervalue.   

The judge noted that there was no direct authority on the question of whether a preference could 
amount to good consideration for a transaction.  However, his decision is entirely in accordance 
with the purpose of the relevant provisions as it prevents companies from prejudicing their 
creditors by finding a way around the restrictions on transactions prior to their insolvency.   

Liquidators and administrators can challenge certain transactions entered into by a company prior to its insolvency, 
including transactions at an undervalue and preferences (¶7808+).  This is to prevent companies from putting 
their creditors in a worse position by dissipating their assets and favouring connected parties.  

RECENT CASES 
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Proof of debt in CVL and surrender of security 
See CLM:  ¶7983, ¶8492 

LCP Retail Ltd v Segal [2006] EWHC 2087 (Ch) 

A landlord who exercised his right of distress over some of a company’s assets by taking walking 
possession of them had surrendered this security by failing to disclose it on his proof of debt form 
when the company later went into CVL.  Although a proof of debt does not have to be submitted 
to the liquidator in any particular form in a CVL, liquidators often send out the same form as in a 
compulsory liquidation as this gives them all of the information they need.  By failing to give 
details of his security when asked by the liquidator and by not taking other opportunities that 
arose in the circumstances to assert his security, the landlord had impliedly surrendered his 
security as he would have done had the company been in compulsory liquidation.   

Distress is a contractual remedy available to landlords for non-payment of rent – leases often allow landlords to 
seize their defaulting tenant’s goods up to the value of the arrears.  By taking “walking possession” of the assets, 
the landlord in this case had identified the goods he was seizing, but left them on the premises so the tenant could 
carry on business.  When a company goes into liquidation or administration, creditors have to prove for their debts 
in order to receive a distribution of the company’s assets.  If a secured creditor submits a proof without disclosing 
that part or all of his debt is secured, he loses the benefit of that security as he is deemed to have surrendered it (r 
4.96 IR 1986).   

RECENT CASES cont... 



  

 

All newsletters 

Online updates 

Email us 

FL Memo Ltd © 2006 Company Law Memo 2006 Newsletter Issue 5 (October) 

PDF printer 
friendly version 

Fo
cu

s 
on

...
 

Contents 

News 

Cases 

Focus on... 

Companies Bill 

In this issue, the Company Law Memo Newsletter looks at how the new age 
discrimination legislation will affect company directors. 

The Employment Equality (Age) Regulations 2006, “the Regulations”, came into force on 1 
October 2006 (SI 2006/1031).  They received a great deal of media attention, which focused 
mainly on retirement ages and the difficulties that older persons face when looking for work.  In 
fact, the Regulations impact on numerous other aspects of employment as well, because they 
aim to protect all employees from discrimination on the basis of their age, from advertising job 
vacancies, through training and promotion to ending the employment relationship.   

Significantly for directors, the Regulations apply to office holders as well as employees (reg 12).  
Therefore, all companies must consider the impact of the Regulations on their employees and 
officers, and alter their policies and practices accordingly.  This article focuses on how the 
Regulations affect directors in particular.   

Appointment  
See CLM:  ¶2246+, 2253 

Under company law, private companies are at liberty to stipulate minimum and maximum ages 
for their directors in their articles.  Although it is not common for companies to set minimum age 
limits, upper limits are sometimes set.  It is now unlawful under the Regulations to set any limits 
other than retirement ages (see below), whether in the articles or as part of another policy, as it 
amounts to direct discrimination.  By contrast, public company directors must retire at the age of 
70, and can only be reappointed if the articles permit or the shareholders approve his 
appointment.  Despite appearing to be discriminatory, the Regulations specifically exempt 
compliance with statute from being unlawful (reg 27), so public companies will have to maintain 
their existing procedures.  The Companies Bill proposes to repeal this age restriction, and so this 
clash between company law and the Regulations will only be temporary (Sch 16 Companies Bill).   

Whereas it is easy to see how setting certain age limits on holding office is discriminatory, it is 
not so easy to draw the line when stipulating the qualifications and experience required of 
prospective directors.  Although statute does not set out any qualification requirements to hold 
the office, companies will usually require a certain level of experience from their directors.  The 
Regulations prohibit any provision, criterion or practice which is applied generally but has the 
effect of putting persons of a particular age or age group at a disadvantage.  Therefore, 
companies must review how they phrase their recruitment material and policies to avoid 
indirectly discriminating against any applicants on the basis of their age.  As well as taking good 
practice/cautionary steps such as removing questions from application forms about a candidate’s 
age, date of birth, when they attended school/university etc, companies should also consider 
taking steps such as avoiding setting minimum levels of experience because this may indirectly 
discriminate against younger applicants.  Companies should ensure that any experience 
requirements are truly based on the demands of the office/employment as a director.  In their 
advertising material, companies should also avoid stereotypical language, such as requiring a 
“mature” or an “enthusiastic” candidate.  Similarly, interview techniques will need to be 
reassessed to avoid unnecessary questions relating to age or experience.   

During office  
See CLM:  ¶2717, ¶2720 

During office or employment, the Regulations protect employees from harassment and 
victimisation because of their age.  Companies must also ensure that promotion and training 
opportunities are known to all employees and officers and are available to all on a fair and equal 
basis.  Companies should review the uptake of these opportunities to see if certain age groups 
are favoured or missing out, and adjust their availability to redress any imbalance.   
Companies will also have to review their remuneration policies in light of the Regulations.  In 
particular, any bonus schemes based on length of service over 5 years must now be objectively 
justified on business needs.  Therefore, companies will have to show that length of service 
bonuses are a real incentive that keeps the directors at the company, thereby benefiting the 
business.  The Regulations also deal with the criteria companies can set regarding joining 

AGE DISCRIMINATION 
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pension schemes, but these provisions will not come into force until 1 December 2006, to 
coincide with other new pensions legislation.   

Termination  
See CLM:  ¶2912+ 

Clearly, the Regulations prohibit companies from terminating their directors’ employment or office 
because of their age.  The “normal retirement age” remains 65, although companies are free to 
set a higher retirement age if they wish.  The Regulations introduce a new procedure whereby 
companies are obliged to consider a request by an employee to work beyond whatever 
retirement age is set and to follow the correct procedure for doing so.  Companies may also have 
to review other termination policies that discriminate on the basis of age, such as redundancy 
criteria based on age or “last in first out”.   

What now? 

Companies which breach the new Regulations could face claims at employment tribunal for 
unfair dismissal and age discrimination, which can amount to a large sum since discrimination 
damages are unlimited.  Therefore, it is well worth reviewing all employment policies and 
procedures and ensuring that officers and employees receive up-to-date training on the new 
Regulations.   
 

Discrimination includes direct and indirect discrimination, instructions to discriminate, victimisation and 
harassment (regs 3-6).  Direct discrimination arises where a person is treated less favourably on the ground of his 
age or apparent age.  Indirect discrimination occurs where a provision, criterion or practice is applied generally to 
the workforce, but has the effect of putting people of a particular age or group at a disadvantage.  A person is 
victimised if they are treated detrimentally, and harassed if they are subjected to offensive, frightening or 
distressing behaviour (e.g. being made the butt of jokes, comments etc).  

AGE DISCRIMINATION cont... 
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The Companies Bill (formerly the Company Law Reform Bill) was introduced into the House of 
Lords on 1 November 2005 and brought forward to the House of Commons on 24 May 
2006.  The Bill received its third reading in the Commons on 17 - 19 October 2006 and will now 
be sent back to the Lords for them to consider the Commons’ amendments.  

The text of the Bill as amended by the Commons’ Standing Committee was published on 28 July.  
A consolidated list of the Commons’ amendments for the Lords’ consideration was published on 
23 October.  Both can be accessed on the UK Parliament website. 

The Bill is expected to receive Royal Assent in November 2006 and the DTI hopes that most of it 
will take effect from October 2007.    

Memo points: 

1. Provisions dealing with accounts, reports and audit will apply to financial years beginning on or after the 
commencement date.   

2. The following provisions will require earlier commencement: 
a. those extending the Financial Reporting Council’s immunity in respect of its oversight of the actuarial 

profession, which it assumed on 1 April 2006, will come into force immediately upon Royal Assent 
(currently clauses 1238 and 1240 of the Bill); 

b. those implementing the Takeovers Directive are expected to come into force soon after Royal Assent 
(currently Part 28 of the Bill); and 

c. those implementing the Transparency Directive, which affects listed companies, will come into force on 
Royal Assent (ss 1230-1232, 1234-1236 and Schedule 15, except paragraph 11(2)).  These will grant the 
FSA powers to make the necessary alterations to its rulebook on or before 20 January 2007, when the 
Directive must be implemented into national law.  

Recent amendments 

Further draft restatement clauses 

The current provisions relating to restriction in shares (Pt 15 CA 1985) will be restated in Part 
23 of the Companies Bill, but will also remain in the 1985 Act since it relates to other provisions 
which will remain in force.   

The provisions relating to mergers and divisions of public companies (s 427A, Sch 15B CA 
1985) will be restated in Part 27 A of the Bill.  These provisions were originally intended to be 
dealt with in secondary legislation.   

Proposed amendments regarding company secretaries 

Among the amendments being tabled to the Companies Bill, changes are to be proposed 
regarding company secretaries to ensure that, where a private company chooses to retain its 
secretary, they will retain their powers and status.  The proposed amendments will: 
» enable secretaries to execute and certify documents; 
» ensure that secretaries which are appointed still have to be registered at Companies 

House; and 
» retain secretaries’ power to file returns and deal with Companies House on their 

companies’ behalf.   

Proposed amendments regarding the “business review” 

The proposals to require medium-sized and large companies to include a business review in the 
directors’ report to the company’s accounts continue to be a controversial aspect of the Bill.  
Amendments made in the Commons will require quoted companies to disclose details of 
relationships with their suppliers, as well as an analysis of the company’s development and 
performance for the financial year and a description of the main risks and uncertainties it faces.  

Consultations 

There are no current open consultations on the Companies Bill.  For details of recent past 
consultations, see Issue 4. 

COMPANIES BILL PROGRESS UPDATE 
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